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November 10, 1992

:1- mteTiel may be Bsusyoul i

8 oonfidentislity provision ci
VIA FAX--202-326-2050 section 74 (k) of ths Clayton :of
Nancy Ovuka, Esqg. %hich restricts relesse under +%»
Federal Trade Commissiotmwdne af Tnfn-mstior 4-¢
Premerger Notification Office

Washington, DC 20580

Re:
%)

Dear Ms. Ovuka:

IR, 1B 7] Aoy

Further te our telephone conversation yestexday,
this letter requests an intormal interpretation from the
staff as to the applicability of §§7A(c) (2} and 7A(a)(3}(R)
of the Clayton Act, as amended (the "Act"), to the
acquisition tfolio consisting of

FACTS

ich io a

company wh. . .
ig intending to

subsidiary
acquire the

The Information contalned in this facsimile communlcation Is legal

Intended enly for the uae of the Individual o entity r?ameeﬂg agg,vr:"e fegh:nge?drgldg?'tlgism;:rgﬁtn‘ﬁ:
communication [s nof the Intendad reciplent, you are heraby notlfied that any disssmination, distrbution or
Photocopying of this facsimile communication Is strictly prohibited, If you have recalved this facsimile
communicatlon In error, please Immedlatsly notity us by talephons and refurn the orlginal facsimile
communication and any coples to us af the address above via the Uniled Statea Postal Sarvics,
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he Secured Loans, Seller acts as
which are the title holders to

- The equipment is @ by those
to end-users asm ured
y evidenced by = rse promissory

notes or other evidence of debt, security agreements
perfected by Uniform ercial Code ("UCC" il

ith
assignments of g 37
to the equibmen

in question.

*under th es generall he payments to be
those to Seller under the loans, and in most

cases the pay Seller directly.

Title to the

con!ro! the

the event o etault under the loan by an

(vho is s er‘s obligor), Seller has the r
at the make payment directly to Seller (if the

is ™ ready paying Seller directly), and Seller is

d_to exercise its remedies under the UCC with respect

“ _ which, however, remains subject to the

purc ill acquire from Seller the debt owed by
the to S and will assume Seller’s
secu interests in the and the _

The Financing Leases M.@

In the case of
title holder to the
ugers of the

Finardcing Leases, Seller is the

responsible use
and insurance. In the event of a default in pa aller
may terminate a-nd repossess theﬂ in =
question. =
Purchaser will acquire Seller’s title to the '
_subject to the Financing Leases. - =
! 178
w
“als materisl may be sub)eut w =
EATY oonfidentiality provisiom o .
3action 74 (h}) of the Clayton Ae- &

*hiob restriots relsass undsr the
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value of Secured Loans and Finapcing Leases

. The value of the E subject to the Secured
Loans and the Financing Lea exceeds illion in the
aggregate. Ho the value of the subject to
the Financing“alone may be less n million.
QUESTION PRESENTED

at the value of the” subject to
the equals less than $15 m on, is the
acquisition of the Secured Loans and the Financing Leases
exempt upder §§7A{(c)(2) and 7A(a)(3)(B} of the Act.

DISCUSSION

Section 7A(c)(2) and the Secured Loans

With respect to the Secured Loans, under §7A(c)(2)
of the Act, acquisitions of bonds, mortgages, deeds of
trust, or other obligations which are not voting securities
are exempt from the Act’s notification requirements. Under
§7A(a)(3)(B), acquisitions which aggregate less than $15
million of an issuer’s assets are not subject to the Act's
notification requirements.

the acquisition of a leveraged is not exempt from the
the Act under §7(A)(c){(2) on t nd that the acquisition
of the lease is tantamount to the acquisition of the

asset. See ABA Premerger Notification Practice Manul¥y

25. Bowever, it is unclear whether the staff in taking that
position has been presented with the situation where the
portfolioc consists both of secured loans and financing
leases. The Secured Loans should be distinguished from the
Financing Leases on a number of grounds.

The staff has previousli taken the position that

First, in the case of the Secured Loans, Purchaser
does not acquire title to the equipment. The
is secured by a

Purchaser only acquires a locan whi

security interest in the m and thmt ich it
is subject. Purchaser ca acqiire tit [

subject to a - unless its borrower (the

1. We are currently uncertain al value of the
#subject to the since our
view 18 not get complete but believe may be well

less than $15 million.
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*defaults and, in exercising its UCC remedies,
Purchaser acquires an retains title to the_ on
account of its loan.

Second, the purchase of the Secured Loans is very
similar to the purchase of commercial loan accounts and of
mortgages which the staff has previously deemed exempt from
the Act. See ABA Premerger Notification Practice Manual,
Item 26. As with commercial loans and mortgages, the
Purchaser will have no right to proceed against the assets
which secure its debt unless there is a default in payment
to it. If it does proceed, Purchaser must act in a
commercially reasonable manner under the UCC. (UCC §9-504)
Therefore, it should be concluded that in acquiring the
Secured Loans, Purchaser is buying "obligations" which are
exempt from the notification requirements under §7A(c){2) of
the Act.

§7A(a)(3) and The Financing Leases
With respect to the , the staff has

previously taken the position !!a! !!e acq!u ition of the

lessor'’s position in a would be deemed the
acquisition of the undellyl ever, the value
of the subject to t here may
not rea million thresho Y(3)(B).

Under 15 CFR §801.21(b), the value of the Secured

Loans as "obli to be aggregated with the
value of the in determining whether the
threshold under S§7A(2){3) as been met:

Neither voting or nonvoting
securities nor obligations referred
to in section 7A(c)(2) shall be
considered assets of another person
from which they are acquired.

Theref in the event the value of the equipment
subject to the% alone does equal $15
million, the acquisition o should not

be subject to the Act’s notification req .

2. The usual practice of most secured le £
however, under the UCC is to sell the a
either public auction or private sale an 5] ain the

proceeds on account of the debt.
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Thank you for your kind consideration. We look
forward to receipt of the staff‘s informal interpretation as
soon as practicable. In the meantime, you should feel free
to telephone me with any questions or comments.
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